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 j IN THE COURT OF SUB DIVISIONAL JUDICIAL MAGISTRATE (M)  
AT GOHPUR, SONITPUR 
 
M.R.No. – 16/2018 
U/S 125 of Cr.P.C. 

                          

 

                       Smti. Rupa Borah......…..……1st Party 

            -Versus- 

                       Sri Hemeswar Borah.…..……….2nd Party 

 

Present : Smt. Pooja Sinha, AJS,  

   Sub Divisional Judicial Magistrate (M)  
    Gohpur, Sonitpur 

 

Advocate appearing for the 1st Party   : Smt. Meena Dutta 

            

Advocate appearing for the 2nd Party    : Sri Pranjal Baruah 

 

Dates of recording Evidence        : 18.12.2018, 02.01.2019 & 29.03.2019 

Date of Argument              : 20.04.2019 

Date of delivering Final Order       : 22.04.2019 

FINAL ORDER 

1.         This order goes to dispose of  a Misc.case under section 125 Cr.P.C brought by 

a wife against her husband claiming monthly maintenance  of Rs. 7, 000/- (Rupees 

Seven thousand) per month for herself and her son. 
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2.  The case of the 1st Party/Petitioner in brief is that- The First Party 

Smt. Rupa Borah  was married to Second Party Sri Hemeswar Borah  in the 

year 2004.  That, after their marriage they started their conjugal life in the 

house of Second Party. That, one boy child was born out of their wedlock in 

September, 2005. His name is Chitraranjan Borah who is a student of class 

VIII. That,  First Party was inflicted torture by the Second Party and his 

brother for fulfilling unlawful demand of cash and kind. That, she thinking 

about her future endured all the torture inflicted upon her . That, Second 

Party was a person who is full of suspicion . That, First Party was restricted 

from going out of the house and she had to face mental abuse if she talked 

to anyone . That, on  10th March, 2017 Second Party conspired and accusing 

her falsely,  she was driven out alongwith her child and she took shelter at 

her maternal house. 

3. The First Party till date is taking shelter at her paternal house. That, till date 

the Second Party have not come to know about them and has neglected his 

duties towards his wife and son. The First Party has no source of incomeand 

her parents are financially weak . However, Second Party has  landed 

property  measuring 3 bighas  agricultural land and 2 bighas of homestead 

land. That, Second Party have a monthly  income of Rs.10,000/- to Rs. 

15,000/-. Therefore, as the Second Party has neglected his duties towards 

his wife and child , hence, the First Party has prayed for monthly allowance 

of Rs.4,000/- for herself and Rs.3,000/- for their son to be paid by the 

Second Party . 

4.  On receipt of the notice, the 2nd Party/ Petitioner appeared and contested the case 

by filing written statement denying all allegations with legal pleas that there is no 

cause of action for filing this case and that the case is not tenable in law as well as 

fact. 

5. The case of the 2nd Party/Opp. Party in brief is that , First Party and himself out of 

their wedlock have a son. That, he has never inflicted any kind of cruelty upon First 

Party. That on 10th March, 2017 First Party was caught maintaining illicit relationship 

with a man. That, the villagers took her to the village naamghar and from there she 

was sent to her parents house.   That, Second Party does not have any landed 
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property as stated by First Party and that he works as a daily wage earner. Hence, 

prayed to dismiss the case of First Party for she had no reasonable ground to leave 

the house of Second Party. 

6.  During the trial the 1st Party/Petitioner has examined 3 (three) witnesses including 

herself from her side .The 2nd Party/Opp. Party has examined 3 (three) witnesses 

from his side. 

 

7.                                : POINTS FOR DETERMINATION : 
a) Whether the 1st Party/Petitioner legally married wife of the 

2nd party/Opp. Party? 
 

b) Whether the 1st Party/Petitioner unable to maintain herself? 
 

c) Whether the 1st Party/ Petitioner has refused to live with 

the 2nd Party/Opposite Party without just ground? 

 

d) Whether the 2nd Party/Opp. Party having sufficient means 

has  refused or neglected to provide maintenance to the 1st 

Party/Petitioner  and their  son? 

 

e) Whether the 1st Party/Petitioner  and their  three children 
are entitled to  monthly maintenance allowance from the 2nd 
Party/Opp. Party , if so, what will be the proper per month 
allowance? 
 

 

8.  :DISCUSSION, DECISION AND REASONS THEREOF : 
 
                     On careful perusal of the materials and   evidence  on  record and 

by hearing the  arguments duly advanced by the Learned Counsels  of both sides , I 

come forward with the following discussion and decision thereof, which is in a point 

wise manner.  

Point (a)  
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9.              There is no dispute that the 1st Party/Petitioner is the legally married wife 

of the 2nd Party/ Opp. party.  

                  Accordingly,  the point  is answered in favour of the 1st 

party/Petitioner. 

 Point (b) 

10.                  It has been stated in the petition filed under section 125 Cr.P.C by the 

1st Party/ Petitioner has no income source of her own. Moreover, this point  has not 

been disputed by the 2nd Party/ Opp. Party.  

Hence, this point decided in favour of the 1st Party. 

  Point (c) 

11. The 1st Party deposed as P.W.1 she stated in the same lines as written in the 

plaint. She stood by whatever she stated during cross-examination. P.W.2 

who is an independent witness (Gaonburah) stated in the same lines as 

P.W.1  and his evidence could not be shaken on the point that Second Party 

inflicted torture by putting unlawful demand of cash and kind. However 

P.W.3 stated during cross-examination that he has no knowledge about why 

the case is filed.On the other hand, Second Party wanted to establish that his 

wife was in adultery and that she was caught in the act and that through 

Hawajan P.S. she was sent to back to her maternal house. However, the 

same is not proved as he could not furnish any document first to show that 

she was taken to the police station. Further, living in adultery is to be proved 

, mere stating that she had a relationship with someone is insufficient. From 

evidence of D.W.2 it reveals that Second Party has not forwarded any 

maintenance for last three years to First Party and their child. The dispute 

amongst both is evident. Hence, I am of the considered opinion that due to 

the differences and the suspicious nature of the Second Party and the mental 

and physical torture inflicted upon her, that she being driven away from the 

house of Second Party , The First Party had just ground to refuse with the 

Second Party.  

12.  Point (d) 
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The 1st Party has stated that Second Party has  landed property  

measuring 3 bighas  agricultural land and 2 bighas of homestead land. That, 

Second Party have a monthly  income of Rs.10,000/- to Rs. 15,000/-. To 

substantiate the claim First Party dis not adduce any documentary evidence. 

However, D.W.1 I.e. 2nd Party during his cross examination has admitted that 

he has 2 bighas of agricultural land and homestead land separately. That he 

works on daily wage basis. This point is corroborated by D.W.2. Also 

admitted position is that he has not forwarded maintainence to his wife and 

child since March, 2017.This, makes it clear that Second Party have 

neglected his duties towards First Party and their son. 

15. Considering the above, I am of the opinion that 2nd Party/Opp. 

Party has an earning . And despite of having an income, he has not 

forwarded any allowance to his wife and their minor son. Thus,  1st 

Party/Petitioner being his wife is  being neglected by 2nd Party of 

monthly allowance. 

Point (e) 

 

16. As regard to how much monthly allowance is to be received by 1st Party from 2nd 

Party,  it is to be kept in mind that quantum of maintenance depends on earning of 

the person who is ordered to pay maintenance and the requirement of the person to 

whom maintenance ordered to be paid. As discussed in preceding paragraphs it is 

observed that Second Party admitted that he has 2 bighas of agricultural land and 

homestead land separately  in his name and that he works as a daily wage earner. 

Further, he has not stated if he had any additional responsibility of maintaining any 

other member of the family. Further, stated his brothers are living separately. 

Therefore,  it is  presumed that a person of sound health  working as a daily wage 

earner now-a-days can earn at least Rs.7,000/- per month. Hence, considering all 

aspects like status, social background, cost of living and high rise of price index of 

essential commodities , it is presumed that 2nd Party can comfortably afford 

Rs.1,500/-  as monthly maintenance allowance  towards the 1st Party and Rs.1000/- 

for their minor son.  
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17.           Accordingly, the 2nd Party/Opp. Party is directed to pay a sum of Rs. 

1700/-(Rupees One thousand seven hundred ) per month to the 1st Party  

and Rs.1000/- (Rupees One thousand )per month  to the minor son  till he 

attains 18 years from the date of this order. Let a copy of this order be 

furnished to the 1st Party at free of cost.   

 

18.          Accordingly, this case is disposed of on contest. 

The final order is pronounced and delivered in the open Court on this 22nd   

day of  April, 2019 under my hand and seal of this Court. 

 

 

 

   (Pooja Sinha)       

  Sub Divisional  Judicial Magistrate, (M),  
                               Gohpur, Sonitpur 

 
 

   Typed and corrected by me.  
 
  
           (Pooja Sinha)   
Sub Divisional  Judicial Magistrate, (M), 
 Gohpur,  Sonitpur 
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APPENDIX 

 

Prosecution Witness- 

P.W.1- Smt. Rupa Borah 

P.W.2- Sri Bipul Hazarika 

P.W.3- Sri Harakanta Borah 

P.W.4- Sri Dip Mili 

 

Defence Witness- 

D. W.1- Sri Hemeswar Borah 

D.W.2- Sri Khageshwar Borah 

D.W.3- Sri Dilip Bhuyan 

Prosecution Side Exhibits- 

Nil 

Defence Side Exhibits- 

Nil 

       

      (Pooja Sinha)     
  Sub Divisional  Judicial Magistrate, (M), 
     Gohpur,Sonitpur 
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